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001

5 - VARI ANCES

Variances fromcl assification as a solid waste.

001.01 1In accordance with the standards and criteria in Section 001.02
and the procedures in Section 003 of this Chapter the Director may
deternmine on a case-by-case basis that the followi ng recycled materials
are not solid wastes:

001.01A Materials that are accunul ated specul atively wi thout
sufficient anobunts being recycled (as defined in Chapter 2, 002.07);

001.01B Materials that are reclainmed and then reused within the
original production process in which they were generated;

001.01C WMaterials that have been reclai med but nust be reclai ned
further before the materials are conpletely recovered.

001.02 Standards and criteria for variance fromclassification as a
solid waste.

001. 02A The Director may grant requests for a variance from
classifying as a solid waste those materials that are accunul at ed
specul atively without sufficient amounts being recycled if the
applicant denonstrates that sufficient amounts of the material wll
be recycled or transferred for recycling in the follow ng year. |If
a variance is granted, it is valid only for the follow ng year, but
can be renewed, on an annual basis, by filing a new application.
The Director's decision will be based on the following criteria

001. 02A1 The manner in which the naterial is expected to be
recycl ed, when the naterial is expected to be recycled, and
whet her this expected disposition is likely to occur (for
exanpl e, because of past practice, market factors, the nature
of the material, or contractual arrangenments for recycling);

001. 02A2 The reason that the applicant has accunul ated the
mat erial for one or nore years wi thout recycling 75 percent of
the vol une accunul ated at the begi nning of the year
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001. 02A3 The quantity of naterial already accunul ated and the
quantity expected to be generated and accunul ated before the
material is recycled;

001.02A4 The extent to which the material is handled to
mnimze |loss; and

001.02A5 O her relevant factors.

001.03 The Director may grant requests for a variance from classifying
as a solid waste those materials that are reclainmed and then reused as
feedstock within the original primry production process in which the
materials were generated if the reclamation operation is an essentia
part of the production process. This determination will be based on the
following criteria:

001. 03A How econom cally viable the production process would be if
it were to use virgin materials, rather than reclainmed mterials;

001. 03B The preval ence of the practice on an industry-w de basis;

001.03C The extent to which the material is handl ed before
reclamation to mnim ze | oss;

001.03D The tinme periods between generating the naterial and its
recl amati on, and between reclamation and return to the origina
pri mary production process;

001. 03E The location of the reclanmation operation in relation to
t he producti on process;

001. 03F Whether the reclainmed material is used for the purpose for
which it was originally produced when it is returned to the origina
process, and whether it is returned to the process in substantially
its original form

001.03G Whether the person who generates the material also reclainms
it; and

001.03H O her relevant factors.

001.04 The Director mmy grant requests for a variance from cl assifying
as a solid waste those materials that have been recl ai ned but nust be
reclaimed further before recovery is conpleted if, after initia
reclamation, the resulting material is compdity-1like (even though it is
not yet a commercial product, and has to be reclainmed further). This
determination will be based on the follow ng factors:
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001. 04A The degree of processing the material has undergone and the
degree of further processing that is required;

001.04B The value of the material after it has been reclained;

001.04C The degree to which the reclained material is like an
anal ogous raw materi al ;

001. 04D The extent to which an end narket for the reclained
mat eri al is guaranteed;

001.04E The extent to which the reclained material is handled to
mnimze |loss; and

001.04F Oher relevant factors.

002 Variance to be classified as a boiler. |In accordance with the standards
and criteria in Chapter 1, 013 and the procedures in Section 003 of this
Chapter, the Director may determ ne on a case-by-case basis that certain

encl osed devices using controlled flame conmbustion are boilers, even though
they do not otherw se neet the definition of boiler contained in Chapter 1
013 after considering the following criteria:

002.01 The extent to which the unit has provisions for recovering and
exporting thermal energy in the formof steam heated fluids, or heated
gases;

002.02 The extent to which the conbustion chanmber and energy recovery
equi pnent are of integral design;

002.03 The efficiency of energy recovery, calculated in terns of the
recovered energy conpared with the thermal value of the fuel

002.04 The extent to which exported energy is utilized;

002.05 The extent to which the device is in conmon and customary use as
a "boiler" functioning primarily to produce steam heated fluids, or
heat ed gases; and

002.06 Oher factors, as appropriate.

003 Procedures for variances fromclassification as a solid waste or to be
classified as a boiler. The Director will use the follow ng procedures in
eval uating applications for variances fromclassification as a solid waste or
applications to classify particular enclosed controlled flane conmbustion

devi ces as boilers:
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004

003.01 The applicant nust apply to the Director for the variance. The
application nmust address the relevant criteria contained in Sections
001. 02 or 002 of this Chapter

003.02 The Director will evaluate the application and issue a draft
notice tentatively granting or denying the application. Notification of
this tentative decision will be provided by newspaper advertisenent and
radi o broadcast in the locality where the recycler or boiler is |ocated.
The Director will accept comrent on the tentative decision for 30 days,
and may al so hold a public hearing upon request or at the Director's

di scretion. The Director will issue a final decision after receipt of

comments and after the hearing (if any).

Addi tional regul ation of certain hazardous waste recycling activities on

a case-by-case basis.

005

004.01 The Director may decide on a case-by-case basis that persons
accurul ating or storing the recyclable materials described in Chapter 7,
003. 04 shoul d be regul ated under Chapter 7, 004 through 006. The basis
for this decision is that the nmaterials are being accunul ated or stored
in a manner that does not protect human health and the environnment
because the materials or their toxic constituents have not been
adequately contained, or because the materials being accunul ated or
stored together are inconpatible. In meking this decision the Director
wi |l consider the follow ng factors:

004.01A The types of materials accunul ated or stored and the anpunt
accunul ated or stored;

004.01B The nmethod of accumnul ati on or storage;

004.01C The length of tinme the materials have been accunmul ated or
stored before being reclai ned;

004. 01D Whether any contam nants are being released into the
environnent, or are likely to be so rel eased; and

004.01E Oher relevant factors.

004.02 The procedures for this decision are set forth in Section 005 of
this Chapter.

Procedures for case-by-case regul ati on of hazardous waste recycling

activities. The Director will use the foll owi ng procedures when deternining
whet her to regul ate hazardous waste recycling activities described in Chapter
7, 003.04 under the provisions of Chapter 7, 004 through 006 rather than under
the provisions of Chapter 7, 010:
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006

005.01 |If a generator is accunulating the waste, the Director will issue
a notice setting forth the factual basis for the decision and stating
that the person nust conply with the applicable requirenments of Chapters

4, 9, and 10. The notice will becone final in 30 days, unless the person
served requests a public hearing to challenge the decision. Upon
receiving such a request, the Director will hold a public hearing. The
Director will provide notice of the hearing to the public and all ow
public participation at the hearing. The Director will issue a fina

order after the hearing stating whether or not conpliance with Chapters
4, 9, and 10 is required. The order becones effective 30 days after
service of the decision unless the Director specifies a |ater date.

005.02 |If the person is accumnulating the recyclable material as a
storage facility, the notice will state that the person nust obtain a
permit in accordance with all applicable provisions of Chapters 12

t hrough 15. The owner or operator of the facility nust apply for a permt
within no I ess than 60 days and no nore than six nonths of notice, as
specified in the notice. |If the owner or operator of the facility w shes
to challenge the Director's decision, the challenge may be stated in the
permt application, in a public hearing held on the draft pernmt, or in
comments filed on the draft permit or on the notice of intent to deny the

permt. The fact sheet acconpanying the pernmit will specify the reasons
for the Director's determ nation. The question of whether the Director's
deci sion was proper will rermain open for consideration during the public

comment period and in any subsequent hearing.
Variances froma treatnent standard specified in Chapter 20.

006.01 Based on a petition filed by a generator or treater of hazardous
waste, the Director nmmy approve a site-specific variance from an
applicable treatnent standard specified in Chapter 20 if:

006.01A It is not physically possible to treat the waste to the

| evel specified in the treatnment standard, or by the method
specified as the treatnent standard. To show that this is the case,
the petitioner nust denonstrate that because the physical or
chenmical properties of the waste differ significantly from waste
anal yzed in devel oping the treatnent standard, the waste cannot be
treated to the specified |level or by the specified nmethod; or

006.01B It is inappropriate to require the waste to be treated to
the level specified in the treatnment standard or by the nethod
speci fied as the treatnent standard, even though such treatnment is
technically possible. To show that this is the case, the petitioner
nmust either denpnstrate that:

006.01B1 Treatnment to the specified |level or by the specified
method is technically inappropriate (for exanple, resulting in
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combustion of |large amounts of mldly contam nated
envi ronnental media where the treatnment standard is not based
on conbustion of such nedia); or

006.01B2 For renedi ation waste only, treatnent to the
specified | evel or by the specified nmethod is environmentally
i nappropriate because it would |likely di scourage aggressive
renmedi ati on.

006.01C For contam nated soil only, treatnment to the |level or by
the nmethod specified in the soil treatnment standards would result in
concentrations of hazardous constituents that are below (i.e., |ower
than) the concentrations necessary to mnimze short- and | ong-term
threats to human health and the environment. Treatnent variances
approved under this paragraph nust:

006.01C1L At a mnimm inmpose alternative | and di sposa
restriction treatnent standards that, using a reasonable
Maxi mum exposur e scenari o:

006. 01Cl(a) For carcinogens, achieve constituent
concentrations that result in the total excess risk to an
i ndi vi dual exposed over a lifetinme generally falling
within a range from10* to 10°% and

006. 01Cl1(b) For constituents with non-carcinogenic

ef fects, achieve constituent concentrations that an

i ndi vi dual could be exposed to on a daily basis w thout
appreciable risk of deleterious effect during a lifetine.

006. 01C2 Not consider post-I|and-disposal controls.

006. 01D For contam nated soil only, treatnment to the |level or by
the nmethod specified in the soil treatnment standards would result in

concentrations of hazardous constituents that are below (i.e., |ower
than) natural background concentrations at the site where the
contami nated soil will land disposed.

006. 01E Public notice and a reasonabl e opportunity for public
comment rnust be provided before granting or denying a petition.

006. 02 Each application for a site-specifice variance froma treatnent
standard must include the information in Chapter 6, 001.02A through
001. 02D

006.03 After receiving an application for a site-specific variance from

a treatnent standard, the Director may request any additional information
or sanples which may be required to evaluate the application
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006.04 A generator, treatnent facility, or disposal facility that is
managi ng a waste covered by a site-specific variance froma treatnent
standard must conply with the waste analysis requirenments for restricted
wast es found under Chapter 20, 005.

006.05 During the application review process, the applicant for a site-
speci fic variance nust conply with all restrictions on |land disposa
under Chapter 20 once the effective date for the waste has been reached.

006.06 For all variances, the petitioner must al so denonstrate that
conpliance with any given treatnment variance is sufficient to mnimze
threats to human health and the environnent posed by |and disposal of the
waste. In evaluating this denpnstration, the Departnent may take into
account whether a treatnment variance should be approved if the subject
waste is to be used in a manner constituting disposal pursuant to Chapter
7, 007.01 through 007.04.

Enabl i ng Legi sl ati on: Neb. Rev. Stat. §81-1505(13), 81-1513

Legal Citation: Title 128, Chapter 5,
Nebr aska Departnent of Environnental Quality
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